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Statenent of the Case

These cases are petitions for the assessnent of civil
penalties filed by the Secretary of Labor against Austin Powder
Conpany, and Bruce Eaton, enployed by Austin Powder, under
section 110 of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. 8 820. A hearing was held on June 4, 1996, and the
parti es have subm tted post hearing briefs.



The penalty petition filed by the Secretary agai nst Austin
Powder Conpany was filed pursuant to section 110(a) of the Act,
30 U.S.C. §8 820(a), which provides:

The operator of a coal or other mne in which a
vi ol ati on occurs of a mandatory health or safety standard
or who viol ates any ot her provision of this Act, shall be
assessed a civil penalty by the Secretary * * *,

The penalty petition filed by the Secretary agai nst Bruce
Eaton was filed pursuant to section 110(c) of the Act, 30 U S. C
§ 820(c), which directs:

Whenever a corporate operator violates a mandatory
health or safety standard or know ngly violates or
fails or refuses to conply with any order issued under
this Act or any order incorporated in a final decision
i ssued under this Act, except an order incorporated in
a decision issued under subsection (a) or section
105(c), any director, officer, or agent of such
corporation who know ngly authorized, ordered, or
carried out such violation, failure, or refusal shal
be subject to the sane civil penalties, fines, and
i nprisonnment that may be inposed upon a person under
subsections (a) and (d).

The charge of a violation is contained in a citation issued
under section 104(d)(1) of the Act, 30 U S.C. § 814(d)(1), which
specifies these requirenents:

| f, upon any inspection of a coal or other mne,
an authorized representative of the Secretary finds
that there has been a violation of any mandatory health
or safety standard and if he also finds that, while the
conditions created by such a violation do not cause
i mm nent danger, such violation is of such nature as
could significantly and substantially contribute to the
cause and effect of a coal or other mne safety or
heal th hazard, and if he finds such violation to be
caused by an unwarrantable failure of such operator to
conply with such nmandatory health or safety standards,
he shall include such finding in any citation given to
t he operator under this Act.



Where a violation is proved, section 110(i), 30 U S. C
8 820(i), sets forth the followng factors to be considered in
determ ning an appropriate penalty:

In assessing civil nmonetary penalties, t he
Comm ssion shall consider the operator's history of
previ ous violations, the appropriateness of such penalty
to the size of the business of the operator charged,
whet her the operator was negligent, the effect on the
operator's ability to continue in business, the gravity
of the violation, and the denonstrated good faith of the
person charged in attenpting to achi eve rapid conpliance
after notification of a violation.

The citation alleges a violation of 30 C F.R § 56. 15005,
whi ch sets forth the foll ow ng mandat e:

Safety belts and lines shall be worn when persons
work where there is danger of falling; a second person
shall tend the lifeline when bins, tanks, or other
dangerous areas are entered.

Citation No. 4424405, dated July 13, 1994, charges a
violation for the follow ng condition or practice:

The foreman and co. hel per were observed standi ng
on the edge of an approx. 55 ft highwall w thin approx.
1% of the highwall edge overseeing the dewatering
procedure of a 4" front line drill hole prior to
| oadi ng expl osi ves. Enpl oyees were not properly
equi pped with a safety belt and line to prevent them
fromaccidently falling over the highwall edge.

The i nspector who issued the citation found the violation
was significant and substantial and due to high negligence and
unwarrantabl e fail ure.

At the hearing the parties agreed to the foll ow ng
stipulations (Tr. 7-9):

1. Austin Powder Conpany is an independent contractor
perform ng work at the subject m ne.

2. The independent contractor is a mne operator under
Section 3(d) of the Mne Act and the contractor and the
m ne are subject to the jurisdiction of the Mne Act of
1977.

3. Bruce Eaton is enployed by the operator as a forenman
and is an agent for purposes of section 110(c).

4. The Adm nistrative Law Judge has jurisdiction in



t hese proceedi ngs.

5. The inspector who issued the subject citation was a
duly authorized representative of the Secretary.

6. A true and correct copy of the subject citation was
properly served upon the operator.

7. Paynment of any penalty will not affect the
operator’s or Bruce Eaton’s ability to continue in
busi ness.

8. The operator and Bruce Eaton denonstrated good faith
abat enment .

9. The operator has an average history of prior
violations for an operator its size.

10. Bruce Eaton has no history of prior violations.

11. The operator is large in size.

12. The enpl oyees of the operator referred to in the
subj ect citation were not wearing safety belts or

lines.

13. Three of the operator’s enpl oyees were on site on
the day in question and two of themare involved in the
subj ect viol ation.

14. The nanes of the three are Jeff Allard, Ron WI cox,
and Bruce Eaton.

15. The two individuals involved in the violation are
Bruce Eaton and Jeff All ard.

16. Bruce Eaton had only one safety belt and line in
his truck at the tinme involved in this proceeding.

17. The highwall in question was 55 feet in elevation.



18. The driller was a separate contractor, Bedrock
Drilling, and on the day in question Bedrock Drilling
was late in arriving at the subject site.

19. There was no time constraint on the crew on the
day in question arising from production considerations
because the rate of production had been normal for any
period that would be relevant to this proceedi ng.

St atenent of Facts

Lynn Sand and Stone Quarry is a large stone quarry
consisting of a main plant, primary crusher, and related shop
area (Tr. 13). There is an access road | eading down into a
mul ti-bench quarry where the material is drilled and bl asted and
subsequently hauled to the crusher where it is processed (Tr. 13-

14). Respondent Austin Powder was conducting drilling and
bl asti ng operations pursuant to a contract with Bardon Trinount,
a quarry operator (Exh. R-1, Tr. 14, 118). The drilling and

bl asting used six inch dianmeter bore holes and electrically
initiated explosives (Exh. R 1, Tr. 272).

The events at issue occurred on July 13, 1994. |nspector
Dow who i ssued the subject citation, testified that he and
| nspector Constant arrived at the quarry about 7 AM At that
time Dow was a trainee inspector under Constant’s supervision
(Tr. 123). The inspectors first went to the quarry office
| ooking for M. Gallant, the |ead | aborer and general | abor
steward, and were told that he was working at the blast site
dewatering holes (Tr. 15, 210, 212). According to Dow, water in
sone bl ast holes had to be renoved before the shot could proceed
and Gallant had gone to the blast area with a punp and forklift
to dewater the holes (Tr. 15-16). Dow said that when approachi ng
the bl ast area by car along the quarry road he saw Gl |l ant and
M. Eaton, the certified blaster in charge, 1% feet fromthe edge
of the highwall. The dewatering punp was placed on a pall et
attached to the front of the forklift (Tr. 21). Dow descri bed
Gallant as in the area between the forklift and the highwall,
with his back to the edge, one leg on one side of a drill hole
and the other leg on the other side, and the rear of his body
protrudi ng over the edge (Tr. 21-22, 23-24, 35-36, 99). He
believed M. Gallant was positioning a hose to be used in
dewatering the hole (Tr. 21-22). Dow testified that Eaton al so
was 1% feet fromthe edge with his back to it, standing on the
right of M. Gllant with his head turned toward Gall ant, hol ding
t he di scharge hose (Tr. 22, 36, 59). Finally, Dow stated that
M. Alard, a helper, simlarly was 1% feet fromthe edge, a
couple of feet fromM. Eaton and further away from M. Gall ant
(Tr. 22, 36-37). Allard was facing the equi pnent, | ooking
parall el along the edge sideways with his right side toward the



hi ghwal | and his left toward the rear bench area (Tr. 24).

| nspector Constant confirmed that the workers were 1% feet
fromthe edge (Tr. 106). He said that Gallant was bent over with
his back to the highwall, facing the forklift and the dewatering
unit (Tr. 103-104, 154). Constant related that Eaton also had his
back to the edge and his head was turned toward his right where
the dewatering was taking place (Tr. 105). He stated that Allard
was two feet away from M. Eaton and his head was turned toward
M. Eaton (Tr. 106).

The testinmony of the operator’s witnesses is contrary to
that of the inspectors. Moreover, the operator’s people often
changed their testinony and contradicted each other. Gll ant
denied that he was in front of the forklift and said that he was
10 to 15 feet fromthe edge, facing the highwall (Tr. 221, 229).
According to Gallant, they had not got far enough to discuss
hol es when they were interrupted and so had not deci ded what hole
they woul d dewater (Tr. 223). However, Eaton stated that he and
Gall ant drove to the first hole and Gallant was setting up to
dewater that hole which was 4 or 5 feet fromthe edge (Tr. 246
263, 272). Eaton first estimated their distance fromthe edge as
8 feet, give or take a foot, but later said ten feet (Tr. 250,
268). He denied that Gallant’s body was swung over the edge (Tr.
266). Although Eaton initially stated that the distance between
the first and second row of holes was thirteen feet, he
subsequently said that the two rows nel ded and were cl ose
t oget her where the hol e was being dewatered (Tr. 251, 271).

Finally, M. Allard, whose regular job was |aborer and truck
driver, testified that Eaton had neasured the water in the holes
to be dewatered that norning and that Gallant was getting ready
to subnmerge the punp into the first hole (Tr. 170-172, 202).
Allard further stated that Gallant was on the side of the
forklift where the controls were, Eaton was on the other side,
and Gall ant was asking Eaton if he was ready (Tr. 172, 202).

Al ard furni shed varying estimtes of how far he, Gallant, and
Eaton were fromthe edge. He gave the distance as 15 feet, 12 to
15 feet, never nore than eight feet, perhaps closer than eight
feet, and seven feet (Tr. 183, 191-192, 195-196, 198, 205).
Allard first asserted that he was standing 5 feet behind the
first hole, then stated that he was even with the back row of
holes and finally admtted that he did not know the distance

bet ween t he



rows (Tr. 175-176, 182, 193). Wen asked to explain the
differences in his estimates, Allard could only say that the edge
was not straight (Tr. 191).

The operator’s wi tnesses al so disagreed with the inspectors
and each other over Allard s location and his participation, in
the dewatering process. The parties stipulated Allard was
present but the stipulations do not specify his location or his
activities (Stips. 13-15). Allard said that he unwound the hose
fromthe reel attached to the punp after Gallant drove up with
the punp and positioned the dewatering unit (Tr. 172-173).
According to Allard, he was hol ding the discharge hose, waiting
for punping to begin and the water to discharge (Tr. 168-169,
172, 174). Alard stated that he, Gallant and Eaton were the
sane di stance fromthe edge and even with the back row of hol es
(Tr. 182). However, Eaton said he was not paying attention to
Al lard, and did not know exactly where he was or what he was
doing (Tr. 248). Because Eaton had a full view of the entire
face, he did not believe Allard was in front of him (Tr. 268).
He thought Allard was sone place to his rear or right (Tr. 248).
Gal l ant did not know where Allard was, but said that he was not
near the hole and had been told to stay by the truck (Tr. 223,
228-229).

Allard is not the only individual whose presence at the
scene is a matter of dispute between the operator’s w tnesses
and between them and the inspectors. M. Eaton testified that
M. WIcox was on his hands and knees, taping to find out the
depth of the water in the hole (Tr. 246-247). However, Allard
did not renenber where Wl cox was and Gallant did not nention
Wlcox (Tr. 174). Neither inspector testified that WIcox was at
the dewatering operation, with Inspector Dow stating that WI cox
was at the truck which was 60 feet away (Tr. 25, 95-96, 103-105).
The stipulations nerely state that Wl cox was on site, but not
involved in the violation (Stips. 13-15).

The inspectors and the operator’s witnesses also differed
over what happened when the inspectors arrived on the scene.
Both inspectors said that Dow got out of the car and, follow ng
Constant’s instructions, notioned to and yelled at the nen to
come back fromthe edge (Tr. 48-49, 115-116, 127). They reported
that Constant told Dow not to go near the edge and that Constant
was parking the car while Dow was calling and notioning (Tr. 48,
107- 108, 114). According to the inspectors, the workers cane
back 25 feet fromthe edge and a di scussion then took place (Tr.
49, 116). The operator’s people tell a different story.
According to Gallant, it was |Inspector Constant who yell ed out
his name, and said that he was too close to the hole where he was
standi ng, but did not say that he was too close to the edge (Tr.
224-225, 229-230). Gllant stated that Dow was 10 to 15 feet
behi nd Constant (Tr. 225-226). Eaton also said that it was not
Dow who notioned and told themto cone back fromthe edge. Eaton



related that Constant approached and said “Cone back”, but Eaton
al so asserted that no one told himto cone back fromthe edge
(Tr. 289). Allard said that an inspector came to the forklift,
Eaton turned toward the inspector, they tal ked and then they
moved away (Tr. 174-175 186-187). Allard did not see the

i nspector and did not know which inspector cane up to them (Tr.
174-175, 190).

After observing and listening to the wi tnesses and upon a
review of the entire record, | determne that the Secretary’s
evi dence regarding the |ocation of the worknmen and their
activities is nore credible than that offered by the operator.
The operator’s witnesses denied that they were as close to the
edge or that their backs were to the highwall. But they
di sagreed over their |ocation and what they were doi ng when the
i nspectors saw them Gallant denied he knew what hole they were
going to dewater, whereas Allard testified that Gallant was
getting ready to submerge the punp in the hole and Eaton stated
that Gallant was setting up at the hole. The operator’s

W t nesses could not even agree on who was present. |t does not
seem possi bl e that differences over such fundanentals could be
due only to poor nenory. In any event, these conflicts render

the operator’s evidence unreliable and non-credible. There are
no such discrepancies in what the inspectors had to say.

Therefore, | accept the inspectors’ testinony that the workers
were within a few feet of the edge with their backs to the
highwal | . | further accept the description of the inspectors

that M. @Gllant was astride the hole that was going to be
dewatered and | find that he was hol ding a hose or positioning a
subnersi bl e punp while Eaton was hol ding the di scharge end of the
hose.

| credit the inspectors’ statenments that they could see the
wor kers fromthe car as they approached the bench area.
bel i eve Dow when he said that he had a full view of the work
area, that his line of sight was free and unobstructed, and that
t here was not hi ng between himand the blast site (Tr. 22-23, 40,
61-62). Also credible is Constant who reported that when he was
driving the car, he had a side view of the workers and coul d see
the relation of their upper bodies to the edge (Tr. 130-132,
154) .

After close exam nation of the testinony, | do not believe
an i nspector of Constant’s experience would walk up to
i ndi vi dual s whom he t hought were too close to the edge. 1In the

operator’s version, Constant woul d have parked his car and then
gone over to the nen, a very leisurely approach under the

ci rcunstances. Much nore plausible is the inspectors’
description that while Constant was parking the car, Dow notioned
and called the workers back fromthe edge and this is what |

find.

Finally, | accept the description of the ground conditions
gi ven by the inspectors who said that the ground was uneven and



irregular with varying elevations and that supplies and

expl osives were |ying about (Tr. 55, 62, 119-120). | take note
of Eaton’s denial of the existence of |arge rocks, but he
admtted he did not know whether the expl osives were on site when
the inspectors arrived (Tr. 261, 264).

Concl usi ons of Law

Section 56. 1005 of the mandatory standards, supra, requires
that safety belts be worn where there is a danger of falling.
The parties have stipulated that safety belts were not worn
(Stip. 12). The issue, therefore, is the existence of a danger
of falling. Under applicable precedent it nust be determ ned
whet her a reasonably prudent person famliar with the mning
i ndustry and the factual circunstances woul d recogni ze a danger
of falling under the circunstances presented. Austin Powder v.
Secretary of Labor, 861 F.2d 99 (5 G r. 1988); Lanham Coal
Conpany, 13 FMSHRC 1341 (Septenber, 1991); G eat Wstern Electric
Conpany, 5 FMSHRC 840, 842 (May 1983). In view of the proximty
of Gallant and Eaton to the edge, the positions of their bodies
with backs to the edge, Gallant’s stance astride the hole, and
the activities both nmen were performng, | conclude that a
reasonably prudent person would have recogni zed t he danger of
falling. Accordingly, a violation existed.?

YInits brief the operator argues for the first tine that
the Secretary cannot prevail because the subject citation was not
i ntroduced into evidence. This argunent is without nerit.

First, it cones too late. Since a hearing on the nerits has been
hel d, any objection that m ght exist has been waived. ©Moreover,
if the operator had tinely nmade this objection, it would have
been taken care of by admtting the citation into evidence. By
waiting until the hearing is over, the operator cannot create a
valid objection when the objection, if tinmely nade, would have
been net. 1In any event, it has |long been ny practice not to
requi re adm ssion of a challenged citation or order, since it is
part of the record as a pl eadi ng.



It nmust next be determ ned whether the violation was
significant and substantial. A violation is significant and
substantial if, based upon the particular facts surrounding the
viol ation, there exists a reasonable |likelihood that the hazard
contributed to will result in an injury or illness of a
reasonably serious nature. Cenent Div., National Gypsum Co., 3
FVMBHRC 822, 825-26 (April 1981). In order to establish that a
violation is significant and substantial, the Secretary of Labor
must prove: (1) the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard, that is, a neasure of
danger to safety contributed to by the violation; (3) a
reasonabl e |ikelihood that the hazard contributed to will result
inan injury; and (4) a reasonable likelihood that the injury in
question will be of a reasonably serious nature. Mathies Coal
Conpany, 6 FMSHRC 1, 3-4 (January 1984). U.S. Steel Mning Co., 6
FMSHRC 1573, 1574-75 (July 1984); National Gypsum supra; See
al so, Buck Creek Coal, Inc. v. FMSHRC, 52 F.3d 133, 135 (7th Gr.
1995); Austin Power, Inc. v. Secretary of Labor, supra at 103-04.
An eval uation of the reasonable |ikelihood of injury should be
made assum ng continued normal mning operations. U.S. Steel
Mning Co., 7 FMSHRC 1125, 1130 (August 1985). As set forth
above, | have concluded that there was a violation. Also, the
vi ol ation presented the discrete hazard of falling. Because of
their proximty to the edge |I conclude that there was a
reasonabl e |ikelihood of Gallant, Allard and Eaton falling over
the edge of the highwall. Indeed, their activities in connection
with the dewatering and the ground conditions further enhanced
their risk of falling. Lastly, because the highwall was 55 feet
hi gh, there was a reasonable |ikelihood the injury would be
reasonably serious. In light of the foregoing, | conclude
the violation was significant and substantial as well as very
serious.

The next factor to be considered is negligence. Eaton, who

was in charge of the drilling, blasting, and dewatering
operations, knew how close to the edge he and the others were
standing. He knew also that safety belts were required. In view

of these circunstances, Eaton was guilty of a very high degree of
negl i gence and his aggravated conduct constituted unwarrantabl e
failure as that term has been defined by the Conm ssion. Enery
M ning Corporation, 9 FMSHRC 1997, 2004 (Decenber 1987);

Youghi ogheny and Ghi o Coal Conpany, 9 FMSHRC 2007, 2010 (Decenber
1987). Under Comm ssion precedent negligence of a rank and file
m ner cannot be inputed unless the operator fails to discharge




its responsibilities with respect to training, supervision or
discipline. U.S. Coal, Inc., 17 FVSHRC 1684, 1686 (Cctober

1995); Rochester & Pittsburgh Coal Conpany, 13 FMSHRC 189, 197
(February 1991); A. H Smth Stone Conpany, 5 FMSHRC 13, 15
(January 1983); Southern Ghio Coal Conpany, 4 FMSHRC 1459, 1464
(August 1982). However, negligence of a supervisor is inmputable
to the operator unless the operator can denonstrate that no ot her
mners were put at risk by the supervisor’s conduct and that the
operator took reasonable steps to avoid the particular class of
accident. Nacco Mning Co., 3 FVMSHRC 848, 849-850 (April 1981).
Here Eaton’ s behavi or put others at risk because he was not the
only person so close to the edge. As the record denonstrates,
Gallant and Allard were just as close to the edge and in the sane
peril as Eaton. Because he was the supervisor, M. Eaton’s
negligence is inputable to the operator for purposes of fixing an
appropriate penalty anmount and his unwarrantable failure |Iikew se
is attributable to the operator.

The stipulations which | have accepted address the other
criteria specified in section 110(i), supra. After considering
all the 110(i) factors, | determne that a penalty of $6,000 is
war r ant ed.

The final issue to be addressed is Eaton’s liability under
section 110(c) of the Act, supra, which provides that whenever a
corporate operator violates a mandatory health or safety standard
any agent of the corporation who know ngly authorized, ordered,
or carried out the violation shall be subject to the inposition
of civil penalties. Therefore, in order to find Eaton personally
liable for the violation in this case, the Secretary nust show
t hat he know ngly authorized, ordered, or carried it out. The
Comm ssion has held that if a corporate agent who is in a
position to protect safety and health, fails to act on the basis
of information that gives himknow edge or reason to know of the
exi stence of a violation, he has acted know ngly and in a manner
contrary to the renedial nature of the statute. Kenny
Ri chardson, 3 FVMSHRC 8, 16 (January 1981), aff'd, 689 F.2d 632
(6th Cr. 1982), cert. denied, 461 U S. 928 (1983). In the sane
vein the Comm ssion has also stated that a corporate agent in a
position to protect enployee safety and health acts know ngly
when, based on the facts available to him he knew or had reason
to know that a violation would occur, but failed to take
preventive steps. Roy denn, 6 FMSHRC 1583 (July 1984). In this
case there can be no doubt that M. Eaton acted in a know ng and
i ntenti onal manner, because he knew that he and the others were
st andi ng dangerously close to the edge and that under such
conditions safety belts should have been worn. Cdearly, his
conduct was




aggravat ed and exceeded ordi nary negligence. Wonm ng Fuel Co.,

16 FMBHRC 1618, 1630 (August 1994); Beth Enerqgy Mnes, Inc., 14
FMBHRC 1232, 1245 (August 1992); Enery Mning Corp., 9 FMSHRC at
2003- 04.

Upon consi derations of the section 110(i) factors, including
the absence of any prior history, | determne that a penalty of
$400 dollars is appropriate.

The careful and detail ed post-hearing briefs filed by the
parti es have been reviewed and were nost hel pful in identifying
the issues. To the extent the briefs are inconsistent wwth this
deci sion, they are rejected.

ORDER

It is ORDERED that the finding of a violation for Ctation
No. 4424405 be AFFI RVED

It is further ORDERED that the significant and substanti al
finding for Ctation No. 4424405 be AFFI RVED

It is further ORDERED that the high negligence finding for
Ctation No. 4424405 be AFFI RVED

It is further ORDERED that the unwarrantable failure finding
for Ctation No. 4424405 be AFFI RVED

It is therefore, further ORDERED that Citation No. 4424405
i ssued under section 104(d)(1) be AFFI RVED

It is therefore, further ORDERED that a penalty of $6,000 be
ASSESSED agai nst the operator and that the operator PAY $6, 000
wi thin 30 days of the date of this decision.

It is further ORDERED that the civil penalty petition
al l eging that Bruce Eaton know ngly carried out the violation in
Ctation No. 4424405 be AFFI RVED

It is therefore, further ORDERED that a penalty of $400 be

ASSESSED agai nst Bruce Eaton and that M. Eaton PAY $400 within
30 days of the date of this decision.

Paul Merlin
Chi ef Adm nistrative Law Judge

Distribution: (Certified Mil)



Gail dick, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, One Congress Street, 11th Floor, P.QO Box 8396, Boston, MNA
02114

John T. Bonham Esqg., Jackson & Kelly, P. O Box 553, Charl eston,
W 25322

/gl



